STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

Nl NA D. ODOMV
Petitioner,

VS. Case No. 97-5395

BARBERS' BQOARD,

Respondent .

N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on April 27, 1998, in Jacksonville, Florida, before Donald R
Al exander, the assigned Adm nistrative Law Judge of the Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: N na D. Gdom pro se
1230 East 7th Avenue, Apartnent 9
Jacksonville, Florida 32206

For Respondent: R Beth Atchison, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner should have
recei ved a passing grade on the witten part of her barber
exani nati on

PRELI M NARY STATEMENT

Thi s case began on June 30, 1997, when Petitioner, N na D



Odom filed a letter with the Bureau of Testing, Departnent of
Busi ness and Prof essional Regul ation, requesting a hearing to
contest her failure of the witten portion of the April 1997

bar ber exam nation. Anong other things, Petitioner questioned
whet her she had actually failed the questions pertaining to
"inplements.” She al so contended that she should not be required
to pay the full exam nation fee if she were taking only one part
of the examnation. Finally, she requested that she not be
required to take both the practical and witten portions of the
exam nation if she only failed one part. The matter was referred
by the agency to the Division of Adm nistrative Hearings on
Novenber 18, 1997, with a request that an Adm nistrative Law
Judge be assigned to conduct a hearing.

By notice of hearing dated January 30, 1998, a final hearing
was schedul ed on March 2, 1998, in Jacksonville, Florida. At the
request of Respondent, Barbers' Board, the case was reschedul ed
to April 27, 1998, at the sane location. On April 23, 1998, the
case was transferred from Adm nistrative Law Judge P. M chae
Ruff to the undersigned.

At final hearing, Petitioner testified on her own behalf.
Respondent presented the testinony of Edwin Stewart, Jr., a
licensed barber. Also, it offered Respondent's Exhibits 1-4.

Al'l exhibits were received in evidence.
The transcript of hearing was filed on May 7, 1998.

Proposed findings of fact and conclusions of |aw were due no



|ater than May 21, 1998. None were filed by either party.
FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

1. Petitioner, Nina D. Gdom was a candi date on the
April 1997 barber exam nation. The test is adm nistered by the
Bureau of Testing, Departnment of Business and Professional
Regul ation (Bureau), while licensure is conferred by Respondent,
Bar bers' Board (Board).

2. There are two parts to the barber exam nation, a witten
portion and a practical portion. On an exam nation taken nore
than one year earlier, Petitioner had received a passing grade on
the practical part of the examnation. For the April 1997
exam nation, Petitioner received a score of 72 on the witten
part of the examnation. |In order to pass that part, a m ni num
score of 75 is required. Contending that she "wasn't pl eased
with [her] results,” Petitioner requested a formal hearing to
chal | enge her grade.

3. In her letter requesting a hearing, Petitioner contended
that the Bureau advised that her "weak area" was "inplenents,"
but the questions she failed were not in that subject area. As
clarified at hearing, she challenged questions 2, 58, and 63, al
mul ti pl e choi ce questions, contending that she should have
received credit for her answers. Al so, she questioned whether

she should be required to pay a $150. 00 reexam nation fee even if



she had al ready passed the practical part of the exam nation.
Finally, Petitioner conplained that she was required to retake
both parts of the exam nation even if she failed only one part.
The letter pronpted this proceeding.

4. The written portion of the barber exam nation is not an
open book exam nation. Prior to the exam nation, however,
candi dates are given a copy of a "Candi date |Information Booklet"
(Bookl et), which identifies in general terns the contents of the
test and the reference nmaterials fromwhich the questions wll be
drawn. The questions are nmultiple choice and the correct answers
are always taken fromone of the reference materials in the
Bookl et. Because the questions are confidential, and nmay be used
on future exam nations, the actual text of the challenged
questions will not be repeated here.

5. In this case, Petitioner has contended that she should
have been given credit for her answers to questions 2, 58, and
63. Prior to the hearing, the Bureau agreed that Petitioner
shoul d have been given credit for question 58. This results in
Petitioner's grade being raised to slightly above 73, which is
still short of a passing grade.

6. Question 2 tests the candidate's know edge of a
procedure to be used on a client. Petitioner selected an
i ncorrect answer but contended that it was based on information
she received fromher instructors in 1992 while attending the

Hai r Design School in Jacksonville, Florida. However, w tness



Stewart, who hel ped draft the test questions, established that
the correct answer is drawn froma recogni zed t ext book, and that
the information Petitioner received during her schooling was in
error.

7. Question 63 tests the candidate's know edge of anot her
procedure which |licensed hair stylists nust perform Again,
Petitioner selected an incorrect answer. Wtness Stewart
established that the correct answer was drawn from a recogni zed
textbook cited in the Candidate's Information Booklet, and that
Petitioner's answer was incorrect.

8. The Board has pronul gated Chapter 61G3-16, Florida
Adm ni strative Code, which contains the requirenents for
exam nation for |icensure, reexam nation, and exam nation revi ew.
Rul e 61G3-16.001(5), Florida Adm nistrative Code, provides that
"[t]here shall be two parts to the exam nation, a witten portion
and a practical portion.” The evidence shows that Petitioner has
successfully conpleted the practical part of the exam nation but
has failed the witten part on four consecutive occasi ons.

9. Rule 61G3-16.002(1), Florida Adm nistrative Code,
provides that "[a]n applicant who fails the state exam nation for
licensure in whole or in part shall be required to pay the
reexam nation fee as set forth in Rule 61G3-20.007." Therefore,
under the terns of the rule, Petitioner is required to pay the
reexam nation fee of $150.00 even if she passes one part of the

t wo- part exam nation



10. Rule 61G3-16.002(2), Florida Adm nistrative Code,
provides that "[a]n applicant shall be required to retake only
the portion of the exam nation on which he or she failed to
achi eve a passing grade. However, an applicant nust pass both
portions of the exam nation within a one year period in order to
qualify for licensure."” Because Petitioner had not passed the
practical part of the exam nation within one year of when she sat
on the witten part of the exam nation, she was properly required

to retake both parts of the exam nation.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

12. As the party seeking licensure as a barber, Petitioner
must prove by the preponderance of the evidence that she is

entitled to the requested relief. See, e.g., Fla. Dep't of

Transp. v. J.WC Co., Inc., 396 So. 2d 778, 788 (Fla. 1st DCA

1981).

13. The nore persuasive evidence shows that Petitioner gave
i ncorrect responses to questions 2 and 63 and that she shoul d not
receive a passing grade on the April 1997 practical portion of
t he barber exam nati on.

14. As to Petitioner's remaining contentions, while sincere

and wel | -i ntended, they nust al so be denied on the ground



exi sting agency rules validate the Bureau's present testing
procedures. Mre specifically, Rule 61G3-16.002(1), Florida

Adm ni strative Code, provides that "[a]n applicant who fails the
state examnation for licensure in whole or in part shall be
required to pay the reexam nation fee as set forth in Rule 61G3-
20.007." Therefore, Petitioner is required to pay the $150.00
fee each tinme she retakes the examnation. Finally, Rule 61G3-
16.002(2), Florida Adm nistrative Code, provides that while "[a]n
applicant shall be required to retake only the portion of the
exam nation on which he or she failed to achi eve a passing
grade, " the applicant "nust pass both portions of the exam nation
within a one year period in order to qualify for licensure.”
Therefore, under the terns of the rule, unless Petitioner has
passed the practical portion of the exam nation within the prior
twel ve nonths, the Bureau may properly require Petitioner to
retake both parts of the exam nati on.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is

RECOMMVENDED t hat the Barbers' Board enter a Final O der
denying Petitioner's request for a passing grade on the witten
portion of the April 1997 barber exam nati on.

DONE AND ENTERED this 27th day of My, 1998, in Tall ahassee,

Leon County, Florida.



DONALD R.  ALEXANDER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 27th day of My, 1998.



COPI ES FURNI SHED

Ni na D. CGdom
1230 East 7th Street, Apartnment 9
Jacksonville, Florida 32206

R Beth Atchison, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Joe Baker, Executive Director
Bar bers' Board

1940 North Monroe Street

Tal | ahassee, Florida 32399-0769

Lynda Goodgane, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
fifteen days fromthe date of this Recomended Order. Any
exceptions to this Recomended Order should be filed with the
Bar bers' Board.



